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 1 P R O C E E D I N G 

 2 CHAIRMAN IGNATIUS:  I'd like to open the

 3 hearing in Docket DT 12-107.  Which grows from a petition

 4 filed on April 24, 2012 by New Hampshire Optical Systems.

 5 It was a petition for investigation into proposed  charges

 6 for utility pole make-ready work.

 7 And, I think we should take appearances,

 8 and then address requests for intervention, and o ther

 9 procedural matters.  I know there's been a Motion  to

10 Dismiss filed.  And, I don't know if all parties are

11 prepared to respond to that orally.  If so, take argument

12 on that.  Although, there is a time period that y ou're

13 entitled under the rules, if you want additional time to

14 respond.  But, since we're all here, if we can ma ke any

15 use of our time here to address that, I think tha t might

16 be useful.  So, I'll tell you know to be thinking  about

17 that.  And, then, our standard in prehearing conf erences

18 is taking the positions of parties.

19 So, appearances please.

20 MR. CARTER:  Good morning.  I'm Chris

21 Carter.  I'm here on behalf of New Hampshire Opti cal

22 Systems.  With me today is my colleague, Mike Kus hnir; the

23 President of New Hampshire Optical Systems, Rob

24 Carmichael; the Company's Chief Technology Office r, Steve
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 1 Janko, and also the Company's Controller, Darren LaCroix.

 2 CHAIRMAN IGNATIUS:  Good morning.

 3 Welcome.

 4 MS. GEIGER:  Good morning.  Susan

 5 Geiger, from the law firm of Orr & Reno.  I repre sent New

 6 England Cable and Telecommunications Association.   With me

 7 this morning is Alicia Matthews, from Comcast, a member of

 8 the organization.  

 9 CHAIRMAN IGNATIUS:  Good morning.

10 MR. DEAN:  Good morning.  I'm Mark Dean,

11 on behalf of the New Hampshire Electric Cooperati ve.  I

12 guess I should note for the record here the Co-op  has not

13 moved to intervene.  We're in the "looking" phase  of the

14 look-before-you-leap process.

15 CHAIRMAN IGNATIUS:  All right.

16 MR. KENNAN:  Thank you.  Good morning,

17 madam Chairman.  Gregory Kennan  -- Commissioner

18 Harrington, Commissioner Scott, didn't mean to ne glect

19 you.  Sorry.  My name is Gregory Kennan.  I'm Of Counsel

20 of the law firm Fagelbaum & Heller, LLP.  And, I' m

21 representing the CLEC Association of Northern New  England,

22 also known as "CANNE".  And, I also have, if I ma y, have

23 received a request via email that, because some p eople are

24 listening on the bridge, if we could all please t ry to use
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 1 the microphones, because that apparently is what the

 2 bridge picks up.

 3 CHAIRMAN IGNATIUS:  All right.  Thank

 4 you for the reminder.  I had forgotten that that had been

 5 set up.  And, maybe, when we're done with this, w e'll

 6 double-check and make sure things are working.  F urther?

 7 MR. EPLER:  Good morning, madam

 8 Chairman, Commissioners.  My name is Gary Epler.  I'm

 9 counsel to Unitil Services Corporation, appearing  on

10 behalf of Unitil Energy Systems.  Thank you.

11 MR. FOSSUM:  And, good morning.  Matthew

12 Fossum, for the Staff of the Public Utilities Com mission.

13 And, with me today are Kate Bailey and Michael La dam, from

14 Commission Staff.

15 CHAIRMAN IGNATIUS:  Good morning.

16 Welcome, everyone.  Are people able to hear over the

17 telephone bridge?

18 MR. FOSSUM:  Just because we didn't

19 anticipate people being able to speak at the preh earing

20 conference, we had muted those on the receiving e nd of the

21 communications.  So, I don't know that anybody wi ll be

22 able to answer that question.  

23 CHAIRMAN IGNATIUS:  They're all shouting

24 "yes" and we can't hear them.  
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 1 CMSR. HARRINGTON:  But were we able to

 2 confirm, before this, that they -- it is working and they

 3 do hear it?

 4 MR. FOSSUM:  I believe that they can

 5 hear it when we use the microphones, at least bas ed on

 6 what Mr. Kennan has said.  But, no, I haven't -- I haven't

 7 heard anything directly coming through a speaker that

 8 would indicate that those on the other end are he aring us.

 9 CHAIRMAN IGNATIUS:  Just that you tested

10 it out before we began, before you muted it, to m ake sure

11 it was working?  Mr. Kennan?

12 MR. KENNAN:  I just sent a note to

13 someone listening on the phone, and they said "ye s, they

14 could hear."

15 CHAIRMAN IGNATIUS:  Okay.  Thank you.

16 All right.  There are motions to intervene that h ave been

17 submitted by New England Cable Telephone Associat ion --

18 excuse me, Television Association.  Oh, that's no t right

19 either.  New England Cable and Telecommunications

20 Association, the Unitil Energy Systems, and the C LEC

21 Association of Northern New England.

22 Are there any objections to the

23 petitions to intervene?

24 (No verbal response)  
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 1 CHAIRMAN IGNATIUS:  All right.  Seeing

 2 none, we will take those under advisement.  Becau se this

 3 is presented in a very generic way, the petition to

 4 investigate, we're inclined to be fairly broad in  the

 5 analysis of a petition to intervene.  And, so, --  one

 6 second.

 7 (Chairman and Commissioners conferring.) 

 8 CHAIRMAN IGNATIUS:  All right.  So, we

 9 will grant the petitions to intervene.  And, I no te that

10 the NECTA one was actually identified as a Petiti on for

11 Limited Intervention, which we will take note of.

12 The NECTA also filed a Motion to Dismiss

13 on, is it -- on June 5th.  And, should have been made

14 available to all of the parties.  I hope people h ave seen

15 it.  And, wonder if people are prepared to respon d orally

16 to the Motion to Dismiss, with the option of addi tional

17 written response to supplement, if they wish.  Ar e people

18 expecting to do that this morning?  Mr. Carter.

19 MR. CARTER:  Yes.  We would like the

20 opportunity to respond completely in writing, alt hough we

21 are preparing to address it in a more limited fas hion

22 today orally.

23 CHAIRMAN IGNATIUS:  All right.  I think,

24 if we can do that, just because I know this is a project
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 1 that has a lot of deadlines and a clock ticking.  We're

 2 here, people have made the effort to be here.  An d, it

 3 would be useful to hear oral responses.  But, bec ause our

 4 rules do allow a ten-day period to respond, that clock has

 5 not run out yet, and we don't want to foreclose p eople's

 6 opportunity to respond.  So, I think we should he ar what

 7 we can, and then know that people can also submit  written

 8 filings ten days from the day it was filed, which  was on

 9 June 6 -- June 5th.

10 We also, at prehearing conferences, take

11 a position, an initial position of parties on the  docket.

12 And, I think the order, I'm not sure we need to g o around

13 twice on both issues.  It may be that we can do i t

14 together.  Maybe first take positions, and then a ddress

15 the Motion to Dismiss, to the extent you want to,  as part

16 of that, rather than sort of artificially separat ing them,

17 because they do somewhat cross over.  

18 So, Mr. Carter, would you like to begin?

19 MR. CARTER:  Yes.  The central position,

20 according to the Motion to Dismiss, is that this is not a

21 ripe issue for dispute and doesn't otherwise fall  within

22 the jurisdiction of the PUC.  We disagree on both  fronts.

23 And, as a matter of authority, we believe the PUC  does

24 have authority, under RSA 365:5, to take up this matter,
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 1 which we identified the issue in our initial requ est for

 2 an investigation.  We're prepared to provide more

 3 substance on that argument today.

 4 In essence, the very same reasons which

 5 compel the PUC to step into the regulatory void, if you

 6 will, merit the PUC denying the Motion to Dismiss .  This

 7 is a existing, real and compelling problem which threatens

 8 to impede the extension of broadband services thr oughout

 9 New Hampshire, consistent with very clearly artic ulated

10 state and federal policies.  There is no dispute that the

11 particular issue in front of the PUC, which is th e ability

12 of third party attachers to charge whatever rates  or to

13 impose whatever conditions they choose on make-re ady work,

14 that is not currently regulated.  I note that the  problems

15 with the lack of regulation and oversight on this

16 particular issue have been well articulated by th e FCC,

17 and even in comments submitted to the PUC prior t o the

18 adoption of the Rule 1300.  Well, the problem has  now

19 fully ripened.  As the Commission commented a sho rt time

20 ago, there are deadlines, existing and real deadl ines, on

21 behalf of my client, NHOS, this has been a proble m that

22 has impeded their work for at least six months, w ith no

23 resolution in sight.  And, in light of all this, we think

24 it's appropriate for the Commission to exercise i t's
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 1 statutory authority to investigate this issue.  R ather

 2 than require individual new attachers and third p arty

 3 attachers to litigate individual disputes on a pi ecemeal

 4 basis, which inevitably would result in delays an d hinder

 5 the state initiative and policy of extending broa dband

 6 services in the state.

 7 CHAIRMAN IGNATIUS:  So, I understand

 8 you're concern of having to go one-by-one with an

 9 individual make-ready rates with different compan ies would

10 be a concern, in terms of time.  But how does one  litigate

11 something in a generic way?

12 MR. CARTER:  Well, we don't -- we're not

13 asking for a litigation in a -- if your question is, "how

14 does the PUC step in?"  Well, that relates to rea lly the

15 substance of why we're here.  What can the PUC do ?  And,

16 there are few immediate steps the PUC can do to a ddress

17 this problem.  Most critically, is for the PUC to

18 establish rules which allow for immediate or reas onable

19 time periods for access to be provided.  The most  critical

20 issue is access.  Disputes between third party at tachers

21 and new attachers should not be permitted to brin g these

22 -- the deployment of these projects to a halt, an d that is

23 exactly what's going to happen.

24 Establishing those timeframes, which is,
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 1 we submit, within the authority of this Commissio n, would

 2 not require, as a first step, the Commission to d eal with

 3 potentially the more complex issue of a rate stru cture.

 4 Secondarily, as the FCC has recommended and the N ational

 5 Broadband Plan, the current situation -- does the  problems

 6 posed by the current unregulated nature of this m atter do

 7 merit this Commission stepping in to look at the potential

 8 rates that can be charged.

 9 If you carry the matter to the logical

10 extreme, as we pointed out in our written stateme nt that

11 we filed yesterday, a third party attacher may to day

12 decide that they want to charge my client $250 pe r pole

13 for a move.  There is nothing in the current

14 statutory/regulatory structure to say that anothe r

15 existing third party attacher could not charge $1 ,500 for

16 the same move.  To require the new attachers, suc h as my

17 client, to litigate that issue on a one-by-one ba sis,

18 would be inimicable [sic] to the whole purpose of  the New

19 Hampshire Broadband Initiative.  But that is a mo re --

20 that is a, if you will, a book-end to the problem .

21 The first issue that needs to be

22 resolved is a time frame that companies that want  to do

23 business in New Hampshire can rely on, that will allow

24 them to deploy their facilities, even if there is  a lack
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 1 of agreement on what the rates that they will be required

 2 to pay will ultimately be.

 3 CMSR. HARRINGTON:  Just so -- I'm trying

 4 to understand what you're proposing here.  You wo uld say

 5 that there would be access, meaning that the move ments

 6 that were required would be performed, the new li nes would

 7 be added to the pole, and at rates to be determin ed later?

 8 MR. CARTER:  Exactly.  Right now, there

 9 is neither regulation as to timing or as to rates  per

10 lower, if you will.  Nor is there guidance on a r egulatory

11 level about what rates may be included in a lower .

12 CHAIRMAN IGNATIUS:  Excuse me.  But

13 there are regulations.  Are you saying that you d on't find

14 those to be adequate in the 1300 rules?

15 MR. CARTER:  We don't find that, on the

16 particular -- the particular issue that we're bri nging

17 before the Commission today and asking the Commis sion to

18 look at, the rates that a third party attacher, d istinct

19 from the pole owner, but the rates that the third  party

20 attacher may charge for make-ready work to a new attacher.

21 And, the conditions that may be imposed on that.  For

22 example, can the existing attacher, an existing C LEC, in

23 connection with needed -- with make-ready work re quired

24 for my client to deploy the facility, can the exi sting
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 1 attacher require my client to pay for make-ready work that

 2 should have been done for a prior project, but wa sn't? 

 3 That is a real existing problem.  Can the existin g

 4 attacher require my client to pay for surveys of poles

 5 that do not require make-ready work?  

 6 Those are issues that are separate and

 7 apart, for example, from what the unit cost for t he work

 8 may be.  It's a real problem.  We have responded -- we

 9 have received responses to an RFP, where, for exa mple, a

10 rate, a conservative rate, per lower, came in at a low of

11 $20 per pole.  Compare that to the rate that we'v e been

12 quoted from existing attachers of $214 per pole.  That

13 leads to the "logical extreme" argument that I po inted out

14 a few minutes ago, which is, there is currently n othing to

15 prevent an existing attacher from demanding a rat e of

16 $1,000 per lower.  We don't believe that the curr ent PUC

17 rules or the statutory framework within New Hamps hire

18 covers that issue.  And, in fact, that -- that th is very

19 issue was debated and discussed prior to the adop tion of

20 1300.  And, as I pointed out earlier, it's been e valuated

21 very closely and reasonably on the federal level by the

22 FCC.

23 CMSR. HARRINGTON:  Just one question,

24 the fact that you mentioned rules now again.  You  also
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 1 talked about the need to get this "access" thing done

 2 rapidly, and maybe waiting for the actual rates t o be set

 3 at a different time.  If you're requesting a rule making,

 4 you understand that's going to take some months o f time

 5 before the rules could be promulgated and go from  JLCAR

 6 and everything else.  That's not a very short-ter m

 7 process.  Is that what you're requesting for ever ything

 8 you're talking about here or are you talking abou t rules

 9 for the longer term rate fix, and something out f or the

10 shorter term access problem?

11 MR. CARTER:  Well, what we're asking for

12 is the issue to be looked into and resolved as

13 expeditiously as possible.  For the same reasons that I've

14 mentioned earlier.  The real problem is currently

15 threatening the fulfillment of the New Hampshire Broadband

16 Initiative.  The timing on that, you know, I'm no t

17 prepared here to tell the Commission ways in whic h this

18 may be expedited.  Although, I would certainly be  willing

19 to weigh in on that separate issue.

20 My point more specifically was, there

21 are a few different categories, a few different p arts of

22 this problem.  One is preventing disputes over ra tes and

23 conditions for third party make-ready work from p reventing

24 the deployment of facilities.  The National Broad band
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 1 Plan, for example, recommend a 30-day window.

 2 The second issue is, how can -- how are

 3 those rates to be determined?  Understanding that  this is

 4 not a free market.  This is existing in a monopol y.  So,

 5 this is not something that can be -- that the nor mal

 6 competitive structure that governs commerce in Ne w

 7 Hampshire can deal with.  There is no pressure on  existing

 8 attachers to charge just and reasonable rates, wh ich is

 9 what the mandate of our statutory structure requi res.

10 There are certainly a number of statutes

11 and regulations which apply to the pole owner.  B ut,

12 again, we're talking about a particular issue of third

13 party make-ready work, which we don't believe is regulated

14 the way it should be.  So, these are two separate  issues.

15 A third issue, in addition to time for

16 access, the amount of the charge, would be "what are the

17 components of the charge?"  As I mentioned, can a n

18 existing attacher require a new attacher, in the context

19 of this monopoly, pay for repairs and general mai ntenance

20 work, which is either not related to the new atta cher's

21 facility or should have been done by a prior enti ty.

22 Again, the current monopolistic context here, if you will,

23 doesn't provide the new attacher with any recours e.  They

24 either have to accept it or not.  And, neither, u nder the
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 1 current conditions, neither of those alternatives  is

 2 acceptable.

 3 So, those are at least three areas that

 4 we believe warrant the Commission's evaluation.  And, we

 5 are seeking help, and not NHOS alone, we have the  support

 6 of a number of other CLECs who have identified th eir

 7 support, Oxford -- excuse me, Oxford Networks, Wi ndstream,

 8 the Southern New Hampshire Planning Commission, a nd I

 9 expect that there are other entities today who ar e willing

10 to weigh -- who are prepared to weigh in with the ir own

11 perspective on this problem.

12 But, getting back to the issue that I

13 first stood up on, "should this matter be dismiss ed?"

14 Unequivocally, no.  The Commission has the author ity to

15 look into this problem, it needs to look into thi s

16 problem, and we are not -- in no way are we askin g the

17 Commission to interfere in the rights of individu als to

18 contract over the normal flow of commerce in this  state.

19 It's because this is a monopoly, and it's because  this

20 issue is not regulated, and because the third par ty

21 attachers are not subject to the ordinary, compet itive

22 pressures that would maintain a just and reasonab le rate

23 structure, that we need the Commission to step in  to fill

24 that void.  
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 1 CHAIRMAN IGNATIUS:  Can I ask you, you

 2 keep referring to this as a "monopoly" and "monop olistic

 3 conditions".  And, it jars my brain when you say that,

 4 because the pole owner is almost always a utility  that is

 5 regulated, and I think would be a fair descriptio n of a

 6 "monopoly".  And, yet, you said you're "not conce rned

 7 about the pole owner, and the regulations we have  about

 8 pole owners don't help you here, because it's a d ifferent

 9 situation."  So, the other -- the other people wh o are

10 already on the pole, I take it, are the ones you' re

11 concerned with, who I think of as "competitors", rather

12 than a monopolistic holder.  

13 So, what am I missing in your use of the

14 word "monopoly"?

15 MR. CARTER:  The standard pole

16 attachment agreement does, well, as you've noted,  Ms.

17 Ignatius, the pole owners are subject to regulati on under

18 1300.  The relationship between the pole owner is  covered

19 on a contractual basis.  That contract does conta in some

20 of the timelines that I'm suggesting that the Com mission

21 consider.  That contract does not apply to make-r eady work

22 between the existing attacher and the new attache r.

23 So, let me make sure that I'm being

24 clear.  NHOS wants to deploy its facility.  It ne eds to
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 1 and has done what it needs to do on a contractual  and

 2 licensing basis with the pole owner.  But that's only part

 3 of the problem.  There are then -- there is then

 4 additional make-ready work, which we're using the  term

 5 "third party make-ready", which needs to be negot iated

 6 between the existing attacher and the new attache r.  Which

 7 the pole owner is not necessarily -- is not requi red by

 8 statute or regulation to weigh in on, and may hav e no

 9 incentive to weigh in on.

10 My use of the term "monopoly" derives

11 from the fact that there is one pole -- there ver y well

12 may be one pole line that a new attacher needs to  use to

13 fulfill, for example, a contract with a state or federal

14 government, which is exactly what we have here.  The terms

15 and conditions of its work with the pole owner ar e

16 regulated, that's not the problem right now.  But  the

17 terms and conditions by which the existing attach ers are

18 going to allow us to deploy our facilities are su bject to

19 the whim of the existing third party attacher.  T hey have

20 a spot on that pole.  They do not have to -- they  are

21 responsible for moving their own facility, and th ey can

22 say whether or not they're willing to do that.  W e cannot

23 go, for example, and lower the facility that's ow ned by

24 another entity.  That's their responsibility and their
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 1 right.  So, that's where the lack of competitive pressure

 2 comes in.  There is simply no competitive pressur e to be

 3 brought to bear on the existing attachers, in ter ms of the

 4 circumstances under which they are going to go in  and

 5 lower, for example, their facility.  There's no c eiling,

 6 for example, on the rate they can charge.  There' s no

 7 standard on what they can include in that charge,  whether

 8 they can include repairs on the pole.

 9 CMSR. HARRINGTON:  Let me just ask you a

10 question before we get off that subject.  So, wha t you're

11 saying then is that, in the agreement between the  third

12 party attacher and the pole owner, there's no -- nothing

13 in those agreements that requires them to accommo date

14 future attachments to the pole?

15 MR. CARTER:  First, I don't believe so.

16 And, second, even, hypothetically, if there was s uch an

17 agreement, that does not give rise to a contractu al right

18 that can be enforced by the new attacher.  We are  -- we

19 deal with the pole owner.  We are doing that, and  have

20 done that.  It's not why we're here.  We also nee d to

21 negotiate with the existing third party attacher on the

22 make-ready work.

23 CMSR. HARRINGTON:  And, they have no

24 obligation under their contractual agreement with  the pole
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 1 owner to accommodate subsequent attachments.

 2 MR. CARMICHAEL:  They have no -- they

 3 have no obligation for rates --

 4 CMSR. HARRINGTON:  Could you use the

 5 microphone.

 6 MR. CARMICHAEL:  I'm sorry.

 7 CHAIRMAN IGNATIUS:  And, your name

 8 please.  I'm sorry, I've forgotten. 

 9 MR. CARMICHAEL:  This is Rob Carmichael.

10 CHAIRMAN IGNATIUS:  Thank you.

11 MR. CARMICHAEL:  They have no rate

12 structure.  So, I guess, when we talk about "mono poly",

13 we're talking about the point of leverage from wh ich the

14 third party would sit.  So, they already have acc ess to

15 the space.  And, in that point of leverage, it's tough to

16 negotiate.  There is no -- they have no incentive  to move

17 and allow us in that space.

18 CMSR. HARRINGTON:  So, they may have a

19 requirement contractually to accommodate you, but , since

20 there's no cap on the price, you're saying they c ould

21 charge -- they could come up with any price they want,

22 which, in effect, would mean they could block it?

23 MR. CARMICHAEL:  Right.  And, if we're

24 not willing to pay whatever that rate is, basical ly, they

       {DT 12-107} [Prehearing Conference] {06-07-1 2}



    21

 1 have a monopoly position, in the fact that we're forced to

 2 accept whatever rates or charges they would dream  up, in

 3 hopes to get them to move.

 4 MR. JANKO:  If I may?  Steve Janko.

 5 There is, in the pole attachment agreement, there  is

 6 typically an agreement that the third party attac hees will

 7 move in a certain amount of time, if the pole own ers

 8 exercise that right.  But it's my understanding t hat it

 9 does not give someone like our ourselves the oppo rtunity

10 to -- we do not share in the ability to exercise that

11 right.  And, the pole owners to date have been so mewhat

12 reluctant to use that, that part of the contract.

13 CHAIRMAN IGNATIUS:  Thank you.

14 Commissioner Scott.

15 CMSR. SCOTT:  If I could just clarify

16 with Attorney Carter.  You said a couple times no w that

17 you don't feel the existing statutory framework c overs

18 this issue.  And, I just wanted to clarify, clear ly, the

19 fact that you're here, your sense is that we have  the

20 legal authority to address this issue.  So, I jus t wanted

21 to make sure I understand your position.

22 MR. CARTER:  The PUC has the authority

23 to conduct an investigation into this current rea l

24 problem.  The current statutory and regulatory fr amework
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 1 does not provide something that NHOS and other ne w

 2 attachers can take with them to resolve the probl em -- the

 3 problems that I've been addressing, in terms of t iming of

 4 access and terms of access.  Other than the overa rching

 5 requirement that charges must be fair and reasona ble,

 6 there is not, at this time, a comparable set of s tandards

 7 that apply to new attachers in the area of third party

 8 make-ready work that already exist with respect t o the

 9 pole owners and their relationship and interactio ns with

10 the new attachers.  That relationship is regulate d.

11 Again, the statutes say and the 1300

12 states very clearly that charges should be "fair and

13 reasonable".  But I expect that the existing atta chers

14 will take the position that that's -- what's "fai r and

15 reasonable" is in -- within the eye of the behold er.  

16 You know, I think that the National

17 Broadband Plan that we've quoted from in our stat ement

18 really hits this on the head.  It says "absent

19 regulation,...existing attachers have few incenti ves to

20 change their behavior."  And, perhaps "monopoly" is too

21 strong a -- one might think that "monopoly" is to o strong

22 a word.  I disagree.  That's a term that applies when

23 there is -- when normal competitive forces cannot  bring a

24 rule of reasonableness to the commercial relation ship.
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 1 And, that is exactly what we have here.  There is  a lack

 2 of incentive, either from a competitive sense or from a

 3 regulatory position, for the existing attachers t o ensure

 4 that the rates and terms that they demand are jus t and

 5 reasonable.

 6 CHAIRMAN IGNATIUS:  Well, I think we use

 7 the word in a particular context.  And, I underst and, from

 8 your perspective, about "leverage" is the word yo u used,

 9 and "ability to negotiate" is something, I unders tand your

10 argument.  Of course, if you're successful in att aching,

11 you then become one of the monopolists that you'r e

12 concerned about.  But --

13 MR. CARTER:  And, I would say that we

14 would invite the same level of oversight that we' re asking

15 the Commission to apply here.  Again, if it doesn 't occur,

16 as the New Hampshire delegation pointed out in th e letter

17 that we've quoted, entities are not going to want  to do

18 new business in New Hampshire.  And, New Hampshir e ranks

19 at the very bottom, in terms of the reasonablenes s of the

20 third party make-ready work.  The evidence of the  negative

21 impact of this particular issue is very compellin g.  Thank

22 you.

23 CMSR. HARRINGTON:  Just one more

24 question.  What do you believe is causing this
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 1 intransigence, or at least your perceived intrans igence on

 2 the part of the third party?  I mean, do they fee l as

 3 though they looked at this as a opportunity to ma ke a

 4 large amount of profit, and you're not willing to  pay that

 5 much?  They simply -- it's too much of an inconve nience?

 6 Do they look at this as such a minor part of thei r overall

 7 business they just don't want to deal with it?  W hat's

 8 driving them to be, in your words, charging unjus t and

 9 unreasonable rates?  

10 MR. CARTER:  Well, first, they can.  I

11 mean, to be somewhat cryptic.

12 CMSR. HARRINGTON:  But everybody that

13 can doesn't mean they do.  

14 MR. CARTER:  They have no incentive.

15 This is a -- we operate -- we should operate in a  free

16 market.  With respect to the leverage between the  existing

17 attacher and the new attacher, this is not a free  market.

18 What competitive leverage can a new attacher brin g to bear

19 from an existing attacher in the negotiation of a  rate or

20 the terms of a lower or the terms and conditions of a

21 lower?  There is none.  The only threat is litiga tion.

22 And, we all know the timing that it would take to  resolve

23 that on a case-by-case basis.

24 Secondly, so, they -- why is it being
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 1 done?  Because it can be done, and nothing says t hat it's

 2 illegal to do it.  Secondly, there is an enormous

 3 opportunity for a financial windfall here.  So, t here is

 4 certainly an element of opportunism being brought  to bear.

 5 For example, my client needs to deploy his facili ties on

 6 22,000 poles to fulfill its contractual obligatio n under

 7 the pending state and federal project.  The estim ate is

 8 that that consists of approximately 760 miles of cable,

 9 each mile has approximately 30 poles.  To give yo u a

10 flavor of the magnitude of financial differential  here,

11 between what we believe would be just and reasona ble and

12 subject to market condition, and what currently i s being

13 demanded, our -- as I mentioned, the RFP that we sent out,

14 in an open market, came back with competitive rat es, with

15 a low of $22 per lower, an average of about $54 p er lower,

16 per pole.  Again, 22,000 poles.  The rate that we  are

17 being asked to pay, and "asked" is probably too s oft of a

18 word, told that we have to pay, is approximately $250.

19 And, that's conservative.  That's just for the lo wer.

20 There are other line items here that apply, and w e're just

21 using the lower as an example that many people ca n

22 visualize.  That alone results in a differential per mile

23 of I believe it's a $6,000 increase per mile, mul tiply

24 that by 760 miles; $7.6 million.
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 1 CMSR. HARRINGTON:  And, you mentioned an

 2 "RFP".  Those were sent out to --

 3 MR. CARTER:  My math is poor.  I'll let

 4 people who went further in math in school than I did do

 5 the math.  But 6,000 times 760.  So, there's an

 6 opportunity for a huge financial windfall here.  So, to

 7 answer your question, Commissioner, that this -- that's

 8 the second answer to this is, there's a financial  upside.

 9 The third is, there is, in many, because

10 of the current regulatory framework in New Hampsh ire, it's

11 been referred to, on the industry basis, as the " wild

12 west", all right?  And, what that means is, there  is work

13 that should have been done, that needs to be done , on the

14 current pole lines.  The lack of oversight at thi s point

15 gives the existing attachers, third party attache rs, the

16 opportunity to insist that entities like my clien t do work

17 that is unrelated to the make-ready required for their

18 facility, and should have been done previously.  So, the

19 current void, if you will, also is an opportunity  to clean

20 up someone else's problem.

21 Again, the impact of all this is to

22 drive out competition from New Hampshire.  Becaus e new

23 businesses that are aware of the notoriously, at present,

24 high rates being charged for third party make-rea dy, and

       {DT 12-107} [Prehearing Conference] {06-07-1 2}



    27

 1 the lack of a remedy, and the uncertainty of what  will

 2 occur, means that it's a huge disincentive for ot her

 3 entities, like NHOS, to come into the state and t ry to

 4 fulfill the initiative of extending broadband ser vice to

 5 rural areas of the state.  

 6 CMSR. HARRINGTON:  And, you had

 7 mentioned an RFP that you got those figures for, the "22"

 8 versus and the "55".  The RFP was sent out to act ual third

 9 party --

10 MR. CARTER:  To contractors, "tell us

11 what you charge us for a lower."

12 CMSR. HARRINGTON:  So, not the actual

13 third party person that owned the line, but to th e people

14 that they would hire to do the work?

15 MR. JANKO:  That is correct.  We sent

16 out an RFP to the industry; we received 9 replies .  The

17 average for that, we use that particular item as an

18 illustration, but, I assure you, and I'd be happy  to share

19 all the different line items, the types of make-r eady that

20 is done typically.  We chose that item because it 's most

21 prevalent, and it's an illustration that people c an

22 understand.

23 We, like Chris had said, we received

24 rates from third parties just to do that move, to  take
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 1 that facility from one location on the pole, move  it down

 2 12 inches, of $214.50, plus survey fees, plus tra ffic

 3 management, plus travel, plus any other surveys t hat they

 4 feel are required.  So, what we've done is we wen t out to

 5 the industry, and, in a lot of cases, some of the se --

 6 some of the make-ready you can negotiate with the  pole

 7 owners and say "I have these" -- "I have these ra tes from

 8 these contractors, would you be willing to let me  do them

 9 or would you be willing to use these contractors?   Here

10 are the rates."  So, we went out to the industry,  and, for

11 that same move, we received, from all regional co ntractors

12 that replied, all five of them, an average of $33 .90,

13 including the traffic management.  So, it's not e ven

14 apples-to-apples.  It goes beyond what the servic e that

15 was being provided for ten times the rate.  So, t he

16 average is $33, and we received a low of 22.  And , these

17 are reputable, large contractors, working here in  the

18 Northeast.

19 MR. CARMICHAEL:  I would add to that

20 that most of these contractors, and I believe all  of the

21 third parties that we've been in discussion with,  do or

22 have used these contractors in the past.  So, the re have

23 been recent, you know, claims of using in-house a nd trying

24 to mask over costs, because it becomes difficult to
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 1 outline the cost, when those charges go in-house.   But

 2 they all have previously used these contractors.  

 3 And, I just -- if I could just answer

 4 your question a bit, just to conclude the "why ar e we

 5 getting these?"  I think we do get all three, you  know,

 6 several flavors, so it is a competitive block.  T hey're in

 7 that space.  And, they don't necessarily want to see

 8 another competitive provider in that area, possib ly

 9 reducing their margin and bringing in more compet ition.

10 As well as, you know, some people are

11 looking at this opportunistically, maybe to cover  some

12 maintenance items and some costs that they have t hat are

13 real, they may have maintenance items that are pl ant

14 that's in disrepair, moves that they need to do, strand

15 that they need to correct.  And, they're looking at this,

16 you know, it's a budget, and say, "okay, well, I got to

17 get this area cleaned up."  So, I guess, when we look at

18 charges in that circumstances, the rate may be co rrect for

19 the work, but the work isn't related to us.

20 MR. JANKO:  As an illustration, if I 

21 may --

22 MS. GEIGER:  Excuse me.  

23 MR. KENNAN:  Excuse me, madam Chairman.

24 MS. GEIGER:  I'm going to object any
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 1 more to this testimony.  I don't think this was n oticed as

 2 an evidentiary hearing.  I believe these witnesse s, if

 3 they want to make this information available to t he

 4 Commission, should be sworn in and subject to

 5 cross-examination.  I think this is highly irregu lar for a

 6 prehearing conference, and I object to it.

 7 MR. KENNAN:  And, I would second that.

 8 And, if it's to be noted that this is a -- in the  nature

 9 of an opening statement or a statement of positio n, that

10 could be one thing.  But this cannot have any evi dentiary

11 weight.

12 CHAIRMAN IGNATIUS:  I would agree with

13 you.  I think it's helpful.  We've been asking th ese

14 questions to understand the context.  But the evi dence is

15 under oath, on the stand.  And, this is really ju st

16 getting us oriented to the scope of what it is th at people

17 are concerned about.

18 MR. CARTER:  And, that's exactly what

19 we're trying to do.  We're trying to explain to t he

20 Commission and answer your questions what the pro blem is.

21 And, I'm sure that the other parties here will do  the

22 same.

23 CHAIRMAN IGNATIUS:  Why don't we move to

24 the next party.  Ms. Geiger.
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 1 MS. GEIGER:  Thank you very much.

 2 Basically, NECTA's position is laid out in the Mo tion to

 3 Dismiss or, in the alternative, the Motion to Lim it the

 4 Scope of this proceeding.  NECTA's position is th at, it's

 5 clear from the Petition that was filed that the P etitioner

 6 sweeps with a rather broad brush.  Basically, the  Petition

 7 alleges specific complaints against unnamed parti es, but

 8 the relief they request is generic.  And, we beli eve that,

 9 as we've laid out in the motion, that NHOS should  be

10 required to identify those parties with whom it h as

11 specific disputes.  

12 We believe that the statutory scheme

13 that applies here, the pole attachment statute, R SA 374-A,

14 as well as the Commission rules, the Commission's  rules

15 clearly contemplate an adjudication of disputes b etween

16 particular parties.  And, here, we believe it's

17 inappropriate for the Commission to become involv ed in a

18 dispute between pole attachers and other would-be

19 attachers, who, such as NHOS, who necessitate the

20 performance of make-ready work by existing pole o ccupants.  

21 This dispute is, in the first instance,

22 governed by the contractual terms regarding make- ready

23 work that are set forth in the applicable pole at tachment

24 agreements, between a pole owner and the pole att achers.
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 1 And, here, I believe, in response to comments tha t were

 2 made earlier by NHOS's counsel, if, for example, if a pole

 3 attacher is, a third party attacher, such as a ca ble

 4 company, is asked by a pole owner to move its fac ilities,

 5 the contract between those two parties says that the cable

 6 company must move those facilities within 30 days , or 45

 7 days, depending on the agreement.  And, if those

 8 facilities are not moved, the utility can move th em, and

 9 then charge the pole attacher.

10 So, there is a remedy here.  There is a

11 way.  There is a way to allow, there is a respons ibility,

12 under pole attachment agreements, to do make-read y work

13 and to give access to new attachers, by requiring  existing

14 attachers to move their facilities within 30 days .

15 CHAIRMAN IGNATIUS:  So, just so I

16 understand that.  If a new attacher wants to come  forward

17 and has to move other -- other people's lines hav e to be

18 moved to make it work, do they go straight to the  pole

19 owner?  

20 MS. GEIGER:  That's my understanding.  

21 CHAIRMAN IGNATIUS:  The pole owner says

22 "yes", and then everybody falls in?  Or, does the  new

23 attacher have to go to each of the individuals wh o are

24 already on the pole and make separate arrangement s?
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 1 MS. GEIGER:  My understanding is that,

 2 in the first instance, the new attacher has to as k the

 3 pole owner whether or not they can attach to the pole.

 4 CHAIRMAN IGNATIUS:  And, if there are

 5 two other entities already on the pole, is there a charge,

 6 a separate charge for each of them, or is the cha rge one

 7 charge for all of the work that gets done on the pole?

 8 MS. GEIGER:  My understanding is that

 9 each attacher -- if each attacher has to do make- ready

10 work, then they may charge for it.

11 CHAIRMAN IGNATIUS:  So, how does someone

12 know, just in a sort of generic sense, how does s omeone

13 know, who wants to attach on a pole, what each of  those

14 individuals will charge, once they get the go-ahe ad from

15 the pole owner to make them move?

16 MS. GEIGER:  I'm sorry, I'm not -- I'm

17 not able to answer that question today.  I'm not prepared

18 to engage in a Q&A about specific instances.  And , I think

19 that that raises the very point that I -- or unde rscores

20 the very point that our motion indicates.  This i s a --

21 these issues should be considered on a case-by-ca se basis,

22 because each pole out there is comprised of diffe rent

23 facilities.  And, I think a one-size-fits-all sol ution, as

24 is what's being suggested here, is inappropriate.
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 1 CHAIRMAN IGNATIUS:  Well, let me just --

 2 I realize it's not time to go through all the fac ts, but

 3 you said this is resolved -- the remedy here is t hrough

 4 the contracts, between the pole owner -- as betwe en the

 5 pole owner and the new -- the would-be new attach er is the

 6 contract you're talking about?  Or, is it -- are you

 7 talking about a contract between --

 8 MS. GEIGER:  No.  There's an existing

 9 contract between the pole owner and cable compani es, for

10 example.

11 CHAIRMAN IGNATIUS:  So, each of the

12 already-attached entities?

13 MS. GEIGER:  Right.  And, in that

14 contract, there are provisions that require the c able

15 company, for example, to move their facilities wi thin 30

16 days, if a pole owner asks them to do that.  And,

17 typically, those requests are made, because new a ttachers

18 want space on the pole.  So, there is -- there is  a

19 mechanism that requires existing attachers to mov e their

20 facilities within 30 or 45 days, what's ever in t he

21 contract.  So, to say that "there is absolutely n o remedy"

22 or "no guidelines" or, you know, "things are just  sort of

23 left at will", I think is a mischaracterization, as my

24 motion indicates.  Third party attachments and pa yment of
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 1 make-ready costs are within the purview of pole a ttachment

 2 agreements.  And, a determination of "what is a r easonable

 3 make-ready cost?", should be made on a case-by-ca se basis,

 4 depending on the poles that are implicated.

 5 We shouldn't use this docket as a

 6 generic one to examine broad or general issues, s uch as

 7 what kinds of formulas should apply here.  I thin k here

 8 we've been given -- you've been given this mornin g some

 9 very, very specific information and specific comp laints,

10 and we don't know who those complaints are about.   And,

11 that's basically what we're asking, at least in t he first

12 instance, is, at the very least, the Petition sho uld

13 either be dismissed for failure to state with spe cificity

14 the parties against whom it is complaining, and, in the

15 alternative, if the Petition is not dismissed, th e

16 Petitioner should be required to provide with spe cificity

17 the particular pole attachers that are causing th e

18 problems that they're complaining of, and to give  the

19 Commission specific facts that relate to those pr oblems.

20 We don't think that those disputes

21 should be turned into a generic docket.  We think  they

22 should be handled on an individual basis, as is c urrently

23 contemplated by the pole attachment rules, the 13 00 rules,

24 which say that, if a pole attacher and pole owner , after
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 1 negotiating in good faith, can't reach agreement,  then

 2 they come to the Commission.  And, here, we don't  know,

 3 because we don't know which parties the NHOS is

 4 complaining against, we don't know the extent to which

 5 they have undergone or engaged in good faith nego tiations.

 6 And, so, we don't know if the issues are ripe for

 7 adjudication.  

 8 So, I would -- NECTA stands on its

 9 written motions, and would be happy to answer any  further

10 questions.  Thank you.

11 CHAIRMAN IGNATIUS:  All right.  Thank

12 you.  Commissioner Harrington.

13 CMSR. HARRINGTON:  Well, I'm assuming

14 that, where you talk about "this should not be a generic

15 order on this", that it would also apply to the n ewest

16 request on a rulemaking as well?

17 MS. GEIGER:  Thank you, Commissioner

18 Harrington.  That's a good point.  I don't think we've

19 really spoken to that yet.  And, I'm really not p repared

20 to do that.  We got this after business hours yes terday, I

21 believe after 5:00.  I haven't had a chance to --  NECTA's

22 executive director hasn't had a chance to poll th e

23 individual members of NECTA.  So, I'm not in a po sition to

24 formally provide a position on that.
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 1 But I believe that it's fair to say

 2 that, although this is called a "position stateme nt", what

 3 it looks to me like is a petition for a rulemakin g under

 4 541-A.  And, I'm just not in a position to take a  -- not

 5 in a position to take a -- not in a position to t ake a

 6 position on a rulemaking petition.

 7 CHAIRMAN IGNATIUS:  Thank you.  All

 8 right.  Mr. Kennan, are you next?

 9 MR. KENNAN:  I guess so.  Thank you,

10 madam Chairman.  I'm not even sure where to begin ,

11 because, even in the short time that this docket has

12 opened, it seems to be taking a lot of twists and  turns.

13 So, let me see if I can at least state with some degree of

14 clarity where I think we are on this.  CANNE's in terest in

15 this proceeding at this stage is in the scope of the

16 proceeding.  And, we've alluded to and we've hear d, I

17 think, the gist of the issues already today.  Is this a

18 complaint against particular third party attacher s or is

19 it something like a generic rulemaking proceeding ?  NHOS's

20 original petition looked like a complaint versus one or

21 more individual third party attachers.  It claime d that

22 rates are too high.  But it doesn't name names.  And, it

23 did seem that NHOS does have problems with indivi dual

24 existing third party attachers.  
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 1 The gentleman, Mr. Janko I believe his

 2 name is, said that "one existing third party atta cher was

 3 trying to charge $214."  Well, if they have a pro blem with

 4 one existing third party attacher, why haven't th ey named

 5 that person?  Without naming names, filing a peti tion as

 6 they did, without naming names, puts the third pa rty

 7 attachers in an impossible and unfair position.  How can

 8 they defend themselves?  They either have to come  forward,

 9 identify themselves, and, in essence, incriminate

10 themselves, saying "I'm one of those people that they're

11 complaining about", in order for them to defend

12 themselves.  I think that's fundamentally unfair.   

13 So, if this proceeding is indeed a

14 complaint about the rates of particular attaching

15 entities, then CANNE believes that NHOS should fi le a

16 proper complaint that identifies those specific p arties.

17 The Commission should notice it appropriately bas ed on

18 that complaint.  And, let those parties come in a nd defend

19 themselves.

20 But this morning, and in the filing,

21 which I received indirectly from another party fi ve

22 minutes before the hearing, it now looks like NHO S is

23 looking for something very different.  They're lo oking for

24 an investigation, whose objective is to formulate  general
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 1 rules and policies for make-ready work.  That ope ns up a

 2 whole other can of procedural, substantive, and p olicy

 3 worms.  

 4 First of all, as Ms. Geiger alluded, it

 5 begins to look like a request for a rulemaking.  And, I

 6 think, Commissioner Harrington, you hit it right on the

 7 head.  It's a generic proceeding to adopt policie s, this

 8 is in NHOS's position statement, adopt policies, establish

 9 methods, standards, and definitions.  And, I thin k Mr.

10 Carter even said, in so many words, "establish ru les", is

11 a rulemaking proceeding.  Well, that's governed, as we

12 know by a whole different set of procedures under  RSA

13 541-A:3.

14 Furthermore, if indeed there are other

15 issues associated with make-ready that should be covered

16 by a rulemaking, let's get them all on the table.   I think

17 Mr. Carter alluded to other parties potentially h aving an

18 interest here.  If they have problems, if they ha ve an

19 interest, let's find out what those are.  If this  is going

20 to be a rulemaking, and, parenthetically, if the

21 Commission has the authority to do that under its  rules,

22 and I'm not really speaking to that this morning,  but, if

23 it's going to be something like that, then let's notice it

24 properly, we believe.  Let's get all input from a nybody
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 1 who might be affected.  Let's prioritize the issu es based

 2 on the Commission's best judgment, as to what's t he most

 3 important issues for the state as a whole in this  area,

 4 and proceed on that basis.

 5 But, right now, we're neither fish nor

 6 fowl.  And, our primary interest at this point is  to have

 7 clarity as to the specific direction of this proc eeding,

 8 what's it really about, and that proper procedura l rules

 9 should be followed.  Thank you.

10 CHAIRMAN IGNATIUS:  Thank you.

11 CMSR. HARRINGTON:  Just one question.

12 So, at this point, you're not debating the substa nce of

13 the issue about "access to poles" and "rates" and  all

14 this, but just the process of how we go about tha t to

15 address the issue?

16 MR. KENNAN:  I don't think -- I don't

17 think that issue has really been teed up yet,

18 Commissioner, and that's the point I'm trying to make.

19 CMSR. HARRINGTON:  All right.  Thank

20 you.

21 CMSR. SCOTT:  One quick clarification

22 also.  Similar to Commissioner Harrington's quest ion to

23 Attorney Geiger.  Do your clients plan on respond ing to

24 the late submission you discussed?
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 1 MR. KENNAN:  I can't answer that,

 2 Commissioner Scott, because, as I said, I receive d it

 3 indirectly five minutes before the hearing starte d.  And,

 4 I haven't had a chance to confer with them.

 5 (Chairman Ignatius and Commissioner 

 6 Scott conferring.) 

 7 CMSR. SCOTT:  Thank you.

 8 MR. KENNAN:  You mean this morning's -- 

 9 CMSR. SCOTT:  For you this morning, for

10 us last night.

11 MR. KENNAN:  Yes.  Well, I hadn't seen

12 it.  So, I can't say.

13 CMSR. SCOTT:  Fair enough.

14 CHAIRMAN IGNATIUS:  Let's -- we'll give

15 you an opportunity at the end, as the moving part y, but,

16 Mr. Epler.

17 MR. EPLER:  Yes.  Thank you.  First of

18 all, I would just like to reserve the right to re spond in

19 writing, to the extent necessary.  But let me see  if I can

20 quickly try to summarize our position.  As the Co mmission

21 is aware, Unitil is a pole owner.  We own poles b oth

22 jointly and solely.  And, it's our understanding that New

23 Hampshire Optical is seeking to attach to a numbe r of our

24 poles.  It's not clear, based on the pleadings, w hether or
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 1 not there's -- the dispute that is alleged in the ir

 2 petition involves any of the poles in Unitil's se rvices

 3 territory or any of the third party attachers who  are

 4 attached to Unitil's poles.  

 5 At the risk of testifying, I did contact

 6 our Manager of Operations in both the Seacoast an d the

 7 Capital area, and they were at least unaware of a ny

 8 disputes at this time.  My understanding is that,  New

 9 Hampshire Optical has applied to attach to our po les.  We

10 have done some make-ready work estimations and

11 pre-construction surveys.  They have paid monies.   And, I

12 don't know if they're in the process of being att ached.

13 So, I'm just not aware of that, and can't tell by  the

14 Petition what the status is with regard to our po les.

15 In terms of some of the things that's

16 been stated already this morning, we would agree in part

17 and disagree in part with NECTA's motion.  We wou ld agree

18 that we would object to treating this matter gene rically.

19 It's not clear whether or not there is a generic problem.

20 At least that I have been unaware or my company h as been

21 unaware of disputes among third party attachees.  So, it's

22 not clear if it goes beyond this particular petit ioner or

23 not.  At least there's no facts yet establishing that.

24 We would disagree that this particular
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 1 dispute may be governed by the pole attachment ag reements.

 2 As the Petitioner has said, the pole attachment a greement

 3 is a contract between the pole owners and the thi rd party

 4 attachees.  As a pole owner, we have oftentimes l imited

 5 influence or limited rights with respect to relat ionships

 6 between the third party attachees on our poles.  And, as a

 7 result, that's one of the reasons why you have do uble

 8 poles.  The issue where a pole is replaced by the  electric

 9 company, or at least the maintaining party, which  would be

10 the electric company or the telephone company, an d then

11 you'll see a pole right next to it that still has  some

12 lines attached to it.  Even though there is, as i ndicated,

13 provisions in the pole attachment agreements to r equire

14 the attachees to move their lines, oftentimes tha t does

15 not occur.  There's liability issues associated w ith the

16 pole owner going on his own to move those lines, in terms

17 of equipment and so on.  So, there's often limite d ability

18 from the pole owner to be able to make things hap pen.

19 Particularly in terms of the types of disputes th at

20 they're talking about, it's not only just access and

21 timing, but, apparently, it's also the cost.  The re is

22 nothing in the pole attachment agreement that gov erns the

23 relationship between attachees.

24 I may regret stepping into this part of

       {DT 12-107} [Prehearing Conference] {06-07-1 2}



    44

 1 it, but, if I can suggest a remedy, I don't think  that the

 2 generic approach is appropriate here.  But it wou ld seem

 3 that, as has been mentioned by previous counsel, if there

 4 are particular attachees that are a problem, they  should

 5 be named and given an opportunity to present thei r side.

 6 And, certainly, under the Commission auspices, un der the

 7 statute, and the rules, to try to resolve this di spute,

 8 the location, the specific routes should be delin eated,

 9 the poles that they're seeking to attach should b e

10 identified.  And, certainly, the state has an int erest, or

11 at least that's my understanding, the state has a n

12 interest in having this matter resolved.  That, b y clearly

13 identifying what's at issue here, that would seem  to be

14 the way to resolve it most quickly.  

15 I could state that we -- Unitil had been

16 involved with a number of disputes with some atta chees.

17 And, without putting them on the spot, the Staff was able

18 to get involved in some of those disputes, and wa s very

19 helpful in resolving them, without having to seek  orders

20 from the Commission and so on.  So, I just sugges t that as

21 a remedy here.  Thank you.

22 CHAIRMAN IGNATIUS:  Thank you.  Mr.

23 Epler, does the Company have a tariff on file for

24 attachments to your poles, when it's an attachmen t --
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 1 well, I guess my question doesn't even make any s ense.

 2 I'll withdraw it.

 3 MR. EPLER:  Well, I mean, I can answer.

 4 We do not have tariffed rates for attachments.  W e, I

 5 believe, and I would have to verify this, I belie ve that

 6 we do have a schedule of fees.  But it also varie s on a

 7 case-by-case basis, depending upon the height of the pole,

 8 the number of attachees, the particular town it's  located

 9 in, because traffic charges are different from to wn to

10 town, traffic control charges.  The loading on th e pole,

11 whether or not the pole needs to be replaced.  Th ere are a

12 number of specific factors that go into the make- ready

13 work and pre-construction survey.

14 CHAIRMAN IGNATIUS:  And, is the schedule

15 of fees publicly available anywhere or does one h ave to

16 already be in negotiations on a particular contra ct to

17 attach before they would know?

18 MR. EPLER:  Again, I would have to check

19 whether or not we have a specific schedule of fee s.  I do

20 not believe it's publicly available, if one exist s.

21 CHAIRMAN IGNATIUS:  Thank you.  All

22 right.  Mr. Fossum.

23 MR. FOSSUM:  Thank you.  Staff, I guess,

24 at this point, doesn't have a whole lot to add to  what has
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 1 been said already.  As to the initial, and presum ing we're

 2 taking positions of parties, as well as statement s about

 3 the Motion to Dismiss, as to the initial petition  that was

 4 filed, Staff's position is, essentially, we have no

 5 position.  To the extent that it is a complaint a bout

 6 specific parties and specific actions, I think we  would

 7 agree that, in order to facilitate resolution of those

 8 issues, those parties and the specific actions co mplained

 9 about should be named and made more apparent.

10 To the extent, based on the language

11 either in the initial position -- or, in the init ial

12 petition or in the position statement that has be en

13 subsequently filed, that this is a request for a

14 rulemaking, then Staff will certainly engage with

15 interested parties in a rulemaking, if that is ul timately

16 where the issue is to go.

17 And, at the moment, I believe that's all

18 that Staff has.

19 CHAIRMAN IGNATIUS:  All right.  Mr.

20 Fossum, I don't know if you've already thought ab out this

21 before, if it's not already clear to everyone, th is is a

22 matter of first impression, and we have not yet w orked

23 through much to do with the statute or these rule s.  And,

24 so, we're all exploring it together.
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 1 Have you considered whether the terms in

 2 our 1300 rules that talk about provisions for mak e-ready

 3 work, time, and standards for rates, apply solely  to rates

 4 charged by the pole owner or somehow, by extensio n, also

 5 apply to any third party make-ready work and timi ng, both

 6 rates and timing that would be involved?

 7 MR. FOSSUM:  Personally, no, I have not

 8 given that issue any particular consideration.  A nd, at

 9 least so far as I know, I mean, Staff has not dis cussed

10 that issue with any specificity.

11 CHAIRMAN IGNATIUS:  Commissioner

12 Harrington?

13 CMSR. HARRINGTON:  No.

14 CHAIRMAN IGNATIUS:  Oh, I'm sorry.  Mr.

15 Carter, you had something you were rising on befo re to

16 respond to.  Is there anything further you would like to

17 add?

18 MR. CARTER:  Thank you very much.  To

19 reply, on the procedural question, the threshold question

20 raised by the Motion to Dismiss, I think the vari ous

21 comments that we've heard today tend to prove the  point

22 that the Commissioners should exercise its statut ory

23 authority to investigate.

24 Counsel for New England Cable argues
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 1 that "the pole attachment contracts govern this".   We

 2 disagree.  Unitil disagrees.  There's a question there

 3 that needs to be looked into.  What I have not he ard, and

 4 I think this is critical, is apart from that cont ract,

 5 which, again, is between the owner and the existi ng

 6 attachers, not the new attachers, where do these standards

 7 -- where would the standards come from?  We submi t that we

 8 have not been able to identify them.

 9 Having complaints between -- over third

10 party make-ready work resolved piecemeal on an in dividual

11 basis, first, wouldn't address what we believe is  the

12 overarching problem for the PUC to look into, con sistent

13 with the FCC recommendations.  Second, again, wha t would

14 the basis of the decision be?  Rule 1304.06 is th e

15 applicable provision of 1300 and it regards to ra tes

16 charged by pole owners, it seems unequivocal to u s that

17 the standards that are laid out in this provision  don't

18 apply to the rates and conditions being demanded by the

19 third party attachers now.

20 In terms of whether names need to be

21 named, I submit, for what purpose?  No one today has

22 articulated that they have disagreed with the fac t that

23 there's a problem.  Apart from a reference to the  pole

24 attachment contract, no one has identified a stan dard that
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 1 could be used to resolve this issue.  And, so, I submit

 2 that what we have heard this morning militate in favor of

 3 the PUC exercising its authority to look into thi s.  Thank

 4 you.

 5 CHAIRMAN IGNATIUS:  Well, in fairness,

 6 to say "no one has", I forget how you phrased it,  sort of

 7 "has said there isn't a dispute" or "isn't a prob lem", I

 8 think what I heard was people saying "I don't kno w if he's

 9 talking about me or not.  And, I'm not going to g uess that

10 I'm the one that's been the difficult party in th eir

11 minds.  And, how do you defend against an unknown ?"  I

12 mean, I have some sympathy for that argument.  Is  that not

13 a fair concern on their part?  They don't know wh at --

14 who's the one that's being complained about.

15 MR. CARTER:  My point, Commissioner, is

16 somewhat different.  It's no one has said "there is a

17 solution for this issue."  I submit that our posi tion to

18 the Commission this morning and in our papers is that this

19 is a real and existing problem.  In our written s tatement,

20 we provide some support for that.  First, the Com mission

21 can confirm for itself "is there a problem?"  Sec ond,

22 having done that, "is this a problem that should or can be

23 resolved on a individual basis between third part y

24 attachers?"  Given that no contract applies, and that the
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 1 current statutes and rules don't address this pro blem.

 2 So, I think those are the two critical issues tha t should

 3 be taken into account in evaluating the Motion to  Dismiss.

 4 It's not so much -- the question is

 5 somewhat different than whether the other third p arty

 6 attachers who -- existing owners who express an o pinion

 7 today whether they are involved in a dispute, the y may be

 8 doing nothing wrong.  Or, they may have had no pr oblem.

 9 But I think the Commission certainly has the auth ority to

10 determine whether we are accurate in identifying a

11 problem, which is raising competitive concerns, s afety

12 concerns, in terms of work not being done.  And, if there

13 is a problem, whether it's a problem that should be

14 addressed.  Thank you.

15 CHAIRMAN IGNATIUS:  And, so that, if --

16 assuming the Motion to Dismiss were denied, is it  your

17 expectation that you would then come forward with  specific

18 allegations of companies, charges, requirements f or work

19 you think are inappropriate?  What would be the n ext step

20 in getting to a decision?  

21 I mean, we either deal in factual

22 adjudication, with evidence, and need to make a

23 determination against the statutes' standards, or  we deal

24 in generic, policy-driven rulemaking.  And, I am a little
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 1 confused.  Because it seems like this is somethin g of a

 2 blend of the two.  And, I'm just a very practical  person.

 3 I think, "all right, what do I do tomorrow, and w hat are

 4 we going to hear?"  Or, is there going to be test imony on

 5 particular facts, and we follow that track?  Or, are we

 6 going to have a public policy comment period and follow

 7 that more legislative path?

 8 MR. CARTER:  Well, on the first

 9 question, on whether "specific facts are required ", we

10 will certainly be prepared to, if the Commission

11 undertakes an investigation that we've requested under RSA

12 365:5, that certainly will deal with specifics an d not

13 with generalities.  Second, we believe that the C ommission

14 will then have the authority to help, having iden tified,

15 which we expect it will, or validated the problem  that's

16 been raised, I expect the Commission will then be  in a

17 position to determine what the appropriate soluti on will

18 be.  As it would, I submit, under any case where a

19 petition is brought under this statutory provisio n.  And,

20 that's one of the reasons why we're here today.  We think

21 that the Commission can be useful in helping to f ulfill

22 the problem and solve this problem in an expediti ous way,

23 providing guidance to third party attachers.  If,

24 ultimately, this results in a new rulemaking, or something
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 1 of that -- akin to that, I'm not in a position ri ght now

 2 to anticipate if that's what the ultimate outcome  will be.

 3 But I would suggest that we are exactly in the zo ne that

 4 RSA 365:5 contemplates, which is, we're asking th e

 5 Commission to look at an area that's clearly with in its

 6 jurisdiction.  And, we believe needs to be addres sed, not

 7 simply on an individual basis, but more statewide .  Thank

 8 you.  

 9 CMSR. SCOTT:  Maybe I can clarify at

10 least what would be helpful for me is.  You're us ing some

11 examples, for instance, up to "$250", the implica tion is,

12 is "that's excessive or unreasonable".  It's hard  for me

13 to, you know, for me personally, to make that

14 determination without hearing from the person who 's

15 claiming you need -- "I need to charge those rate s" and

16 why they need to do that.

17 MR. CARTER:  Absolutely.  And,

18 Commissioner, I am by no means mean to suggest th at

19 defining those facts is not going to be a part of  this

20 process.  We did not put those facts in our initi al

21 filing, because we don't see this as a dispute th at's

22 limited between NHOS and a particular existing at tacher.

23 That's why we chose this route.  This is a proble m that

24 exists, and it's going to repeat itself, and we'r e here
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 1 today, in a technical session, I would suggest, t o help

 2 answer some of the questions, in terms of where w e go from

 3 here.

 4 CHAIRMAN IGNATIUS:  Thank you.

 5 Commissioner Scott -- Commissioner Harrington.

 6 CMSR. HARRINGTON:  Just a couple of more

 7 questions on that.  It seems as if we've, obvious ly, had

 8 pole attachments added, a number of poles, thousa nds of

 9 poles probably across the state, thousands of att achments

10 have been put on there, and yet this is the first  time

11 this issue has been brought up.  So, it may be ge neric in

12 your issue, but it doesn't seem to be generic at least

13 across the state, that people have been able to w ork this

14 thing out.  So, are you dealing with, I know you don't

15 want to name names at this point, but -- all I ca n think

16 of is that bad -- the Seinfeld episode on that, I 'm sorry.

17 The Chinese restaurant?  But do you have a proble m with

18 multiple third parties or is it basically most of  your

19 problems are limited to a single entity?

20 MR. CARTER:  Several.

21 CMSR. HARRINGTON:  Several.  Okay.  And,

22 you've also mentioned now, in your original petit ion, that

23 the PUC should exercise "its authority to investi gate

24 under 365:5", which you just reiterated that.  Bu t, in
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 1 your most recent one, of I guess yesterday, the 6 th, it

 2 says you "submit this Statement of Position regar ding the

 3 need for rulemaking to ensure that charges for th ird party

 4 make-ready work are just and reasonable."  So, it  seems as

 5 if you kind of requested two different paths here

 6 simultaneously.  So, are you suggesting the Commi ssion

 7 should exercise its authority to investigate firs t, and

 8 determine if there is a need for a rulemaking, an d then

 9 possibly pursue that?  Or, are you requesting tha t we jump

10 right into a rulemaking now, and maybe do the

11 investigation on the same, in parallel paths?  I' m not

12 quite sure what you're requesting at this point.  They

13 seem to be two different paths.

14 MR. CARTER:  Yes.  I understand your

15 question.  Ideally, we would come to some -- get some

16 guidance from the PUC that will help address the immediacy

17 of the problem.  We believe there is a need for r eform and

18 there is a need for standards.  That very well ma y only be

19 accomplishable by rulemaking.  From the perspecti ve of my

20 client, its problem is more immediate than I expe ct can be

21 mitigated by going through the entire rulemaking process.

22 I think that's the best answer I can give you.

23 CMSR. HARRINGTON:  But, at this time,

24 you're not specifically requesting a formal rulem aking
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 1 process?  

 2 MR. CARTER:  No.

 3 CMSR. HARRINGTON:  Just so we get that

 4 straight?

 5 MR. CARTER:  No.

 6 CMSR. HARRINGTON:  Okay.  Thank you.

 7 CHAIRMAN IGNATIUS:  Is this an

 8 opportunity for mediation through Commission over sight,

 9 either with an internal mediator or someone under

10 contract?  Has anyone thought about that?  Whethe r that's

11 a useful mechanism?  Ms. Geiger.

12 MS. GEIGER:  Yes.  Thank you, Chairman

13 Ignatius.  I hadn't given it a great deal of thou ght, but

14 I think it's an excellent suggestion.  There aren 't too

15 many matters coming before the Commission that te e

16 themselves up as readily for mediation as somethi ng like

17 this.  It seems to me that, to the extent that we  have a

18 particular complaint here, who has some specific disputes

19 that it now says against multiple parties, it see ms to me

20 that mediation might be a good way to address thi s

21 specific issue.  

22 The other thing I would note is that,

23 while the Petitioner is asking the Commission to exercise

24 its authority under RSA 365:5, it's my understand ing that
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 1 that statute applies to the Commission's authorit y to

 2 investigate rates, terms and charges by public ut ilities.

 3 And, certainly, there are some members of the NEC TA,

 4 namely, cable associations -- or, cable companies , excuse

 5 me, over whom this Commission does not have any a uthority.

 6 So, it's NECTA's position that the --

 7 again, we're not going to beat a dead horse here,  but I

 8 think that the Commission understands that, and m ost

 9 parties here believe that an adjudication of part icular

10 facts should not lead to a generic result.  In ot her

11 words, if there are specific problems, obviously,  the

12 Commission should look into them, and resolve the m through

13 mediation or otherwise.  But we do not think that  a few

14 problems should give rise to a generic solution t hat may

15 not be warranted.  Thank you.

16 CHAIRMAN IGNATIUS:  Thank you.  Anyone

17 else with a thought on whether mediation would be

18 appropriate here?  Mr. Carter.

19 MR. CARTER:  Yes.  On behalf of NHOS, it

20 would be helpful in the short term.  I don't beli eve it

21 addresses what we believe is an existing problem and will

22 be a long-standing problem that needs to be addre ssed,

23 which, again, is why we've asked for this investi gation.

24 But, as to -- we certainly would be in favor of m ediation
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 1 to address the short-term, the immediate issues.

 2 CHAIRMAN IGNATIUS:  Thank you.  Mr.

 3 Kennan.

 4 MR. KENNAN:  Madam Chairman, if I may.

 5 I think, for my client, it's very hard to say tha t, at

 6 this point, mediation often sounds like a good id ea, but

 7 we still don't know who's in, who's out, exactly what are

 8 the issues, and what there is to be mediated.  So , it's

 9 very hard for us to take a position on that one w ay or the

10 other, again, without knowing exactly what we're dealing

11 with here.  So, I would reiterate CANNE's request  that the

12 scope of the proceeding be clarified, that we kno w exactly

13 what we're driving toward, what the objective is,  and

14 perhaps, at that point, mediation might be approp riate,

15 but I can't take a position on that right now, wi thout

16 knowing the specifics of the proceeding.

17 CHAIRMAN IGNATIUS:  All right.  Are

18 there any other matters people wanted to raise wi th us

19 this morning?

20 (No verbal response) 

21 CHAIRMAN IGNATIUS:  I think the

22 challenge is what can usefully be done in the fol lowing

23 technical session.  In the normal course, it's a little

24 more straightforward where we're going and people  develop
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 1 a procedural schedule, work through some of the s coping

 2 issues that follow a more normal path.  In this c ase, if

 3 there's the ability to continue to explore that, once we

 4 leave, I'd encourage you to do that.  If you're n ot able

 5 to, then, obviously, we will -- and, if you're ab le to

 6 make any kind of recommendation, we'll take that into

 7 consideration.  

 8 If you're not able to make any progress

 9 on that, and you're still kind of where we are at  this

10 point, then we'll speak to it without any further  input,

11 over than, obviously, the further Motion to Dismi ss

12 responses that you have a time frame that you're allowed

13 under our rules to respond.  

14 So, if there's any opportunity to try to

15 develop a schedule, based on -- sometimes we see

16 situations where people will develop two schedule s, say

17 "If (a), if it's goes in a certain path, this is the

18 schedule; if it goes another path, it goes that w ay."  If

19 there's any ability to work that up, that might b e helpful

20 as well.  But this one is a bit amorphous.  So, I  under

21 stand if it proves more of a challenge than peopl e are

22 able to come to a resolution on.  Anyway, it's wo rth a

23 try.  

24 And, if there's any other technical
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 1 details that people can share with one another an d help

 2 advance everyone's thinking on this, I'd encourag e you to

 3 do that as well.  And, if there's any further

 4 recommendations, any agreed upon stipulation of f acts,

 5 anything that the parties do come to agreement on ,

 6 obviously, they can be filed with us, either thro ugh Staff

 7 or individual parties, and we'll take them into

 8 consideration.

 9 So, I appreciate everyone's thoughtful

10 responses this morning.  We did go into more than  what is

11 traditionally done in a prehearing conference.  B ut you

12 get everybody here, it's an opportunity to really  explore

13 positions in a way that you can't do when you're just

14 looking at papers.  And, so, we appreciate your

15 willingness to go there.  Mr. Kennan, yes.

16 MR. KENNAN:  Madam Chairman, I'm really

17 not trying to be difficult about this, and I real ly don't

18 want to beat a dead horse.  But, again, it seems very

19 difficult to try to "work something out" in a tec hnical

20 session without knowing if particular parties are  involved

21 or not.  It's very hard for someone to commit to something

22 through me, their attorney, without knowing if th ey're in

23 and out and what exactly they're committing to.  

24 So, I'm certainly willing to stay.  But
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 1 I just want to state at the outset that I think t hat, even

 2 that request, puts parties in a somewhat difficul t

 3 position, because they don't know what's involved  and they

 4 don't know what their particular involvement migh t be.

 5 CHAIRMAN IGNATIUS:  And, perhaps, when

 6 we're off the record and in a slightly different format

 7 here, there might be more -- you know, might make  more

 8 progress on that, but I'll leave that to the Peti tioners.

 9 Unless there's anything else?  

10 (No verbal response) 

11 CHAIRMAN IGNATIUS:  We'll stand

12 adjourned until further proceedings.  And, we wil l take

13 whatever we see under -- in response to the Motio n to

14 Dismiss or if anything does come of the technical  session

15 efforts under advisement.

16 (Chairman and Commissioners conferring.) 

17 CHAIRMAN IGNATIUS:  Thank you.

18 (Whereupon the prehearing conference 

19 ended at 11:41 a.m., and a technical 

20 session was held thereafter.) 

21

22

23

24
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